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has been found. The dissenting justices contended that the general attitude 
of the city and public for 13 years upon the faith of which the company had 
put itself in a position from which it could not recede without great pecuniary 
loss, rendered it extremely inequitable in the city to now interfere; and 
that, therefore, the doctrine of equitable estoppel should be applied. That 
doctrine has, in certain cases somewhat similar to the present, been applied. 
Paine Lumber Co. v. Oshkosh, 89 Wis. 449 ; Chicago, etc., R. R. Co. v. Joliet, 
79 111. 25. But the circumstances of the particular case must be exceptional 
to warrant its application. 2 Dillon, Mun. Corp., sec. 675. And there seems 
to be great conflict in the authorities both as to the existence and the extent 
of the doctrine. See 2 Dillon, Mun. Corp., sees. 667-675. 

Mutual Benefit Association — Amendment of By-Laws — Contract 
of Insurance. — Miller v. Tuttle, 73 Pac. 88 (Kans.). — Plaintiff's applica- 
tion for insurance contained a stipulation that he would be bound by the 
by-laws of the order. The by-laws in force at the time gave power to amend. 
Held, that this stipulation does not give authority to a mutual benefit asso- 
ciation to adopt by-laws which will modify the insurance contract. Johnston, 
C. J., Cunningham, Mason, JJ., dissenting. 

Unless power to amend is reserved to the association, it does not exist. 
Chadwick v. Alliance, 56 Mo. App. 463. It would seem that in the principal 
case, authority to amend was reserved. The by-laws of a mutual benefit 
society form a part of its contract with its members. Grand Lodge, etc., 
v. Eisner, 26 Mo. App. 108. And they are not less elements of the contract, 
of membership, because not specifically referred to in the nominal contract. 
3 Am. & Eng. Enc. L. (2d ed.), 1081. Where by-laws in force at the time 
a person becomes a member provide for amendment, the members are 
bound by the amendments. May v. Reserve Fund Soc, 14 Daley (N. Y.) 89. 

Negligence — Place Attractive to Children. — McCabe v. American 
Woolen Co., 124 Fed. 283. — Held, that the maintenance of an unguarded 
canal, with precipitous banks, through a thickly-settled portion of a town, is 
not such negligence as will sustain a recovery for the death of a child five 
years of age who fell in and was drowned. 

There are many reported cases which maintain that one who has upon 
his land anything in its nature attractive to children is liable for an injury 
suffered by a child by reason of being attracted thereto. Some of these cases 
blindly follow the lead of Stout v. R. Co., 17 Wall. 657; but this is not a 
well considered case. Daniels v. R. Co., 154 Mass. 149. The others are based up- 
on the doctrine announced in Keffe v. R. Co., 21 Minn. 207. But this doctrine 
is untenable. Children attracted on the premises are there, not as invitees, 
but as licensees. Indermans v. Dames, L. R. 1 c. p. 288. Wharton, Neg., 
sec. 349. And the owner of lands owes no duty to a licensee, except not 
to injure him through wilfulness, fraud or gross negligence. Gautret v. 
Egerton, L. R. 2 C. P. 371, 375 ; Pollock, Torts, 425 ; Cooley, Torts, 304. 

Oral License— Revocation. — Kastner v. Benz, 73 Pac. 67 (Kan.). — 
Held, that an oral license given for a valuable consideration, and in reliance 
upon which the licensee has expended money or labor, is irrevocable. 

The question is a new one in Kansas, and the court follows the authorities 
which hold that a revocation of an executed license would work a fraud 



RECENT CASES. 157 

upon the licensee, and that the licensor has estopped himself from revoking 
the license. Thompson v. McElaney, 82 Pa. St. 174; Sancer v. Keller, 129 
Ind. 47s ; Vannest v. Fleming, 79 la. 638. The prevailing view in England 
and in many of our States, however, is that neither the execution of the 
license nor the incurring of expense affect the right of the licensor. Adams 
v. Andrews, 15 Q. B. 284; Cobb v. Fisher, 121 Mass. 169; Crosdale v. 
Lanigan, 129 N. Y. 604; Lambe v. Manning, 171 111. 612. The better view 
seems to be that the Statute of Frauds prevents any act, other than the giving 
of a deed, from vesting an irrevocable interest in land. Lumber Co. v. Wilson, 
119 Mich. 406. And that so far as the question of future enjoyment is 
concerned, the license may be revoked. Pitsman v. Boyce, 11 1 Mo. 387. 

Principal and Agent — Purchase of Adverse Interest by Agent — 
Constructive Trust. — Calumet, etc., Co. v. Phillips, 72 Pac. 1064 (Cal). 
— An agent of a mining corporation, while sinking a shaft on their property, 
discovered a vein uponw hich another claim was located, which claim 
conflicted with two claims belonging to the corporation. During his agency 
he obtained title to that claim. Held, that he did not acquire the property 
as agent of the corporation, so as to give rise to a constructive trust. 

Where the principal had no present interest in the property purchased 
by the fiduciary, the agent cannot be adjudged a trustee, though the purchase 
would have been beneficial to the principal. Rogers v. Simmons, 55 111. 76; 
Loring v. Palmer, 118 U. S. 321. Under certain circumstances, however, 
the ownership of the property purchased by the fiduciary may be so essential 
to the principal that a court of equity would consider a purchase by the 
fiduciary in his own name a breach of trust, and hold him as a trustee. 
Dickinson v. Codwise, 1 Sandf. Ch. (N. Y.) 214; 15 Am. & Eng. Enc. L. 
(2d ed.), 1 198. In Spalding v. Mattingly, 89 Ky. 83, a distinction is noted in 
the nature of the service, as to whether it is a trust, or merely the per- 
formance of an appointed service. 

Taxation — Exemptions — Pension Money. — Manning v. Spry, 06 N. 
W. 873 (Iowa). — Held, that pension money paid to the guardian of an 
insane pensioner, and by him loaned, is "in process of transmission to the 
pensioner," and still under control of the federal government, and so is 
exempt from taxation. 

There is considerable diversity in the decisions as to when pension 
money ceases to be "in process of transmission to the pensioner." It has 
been held that although the pensioner has received the government check 
and has deposited it in a bank, it does not cease to be exempt. Reiff v. Mack, 
160 Pa. 265. Contra, Martin v. Bank, 60 Vt. 364; State v. Building Associa- 
tion, 44 N. J. Law 376. And that land paid for with pension money and 
conveyed to the pensioner's wife is exempt. Marquardt v. Mason, 87 Iowa 
136; Hissem v. Johnson, 27 W. Va. 644. Contra, Johnson v. Elkins, 90 Ky. 
163. But the decided weight of authority favors a less liberal construction of 
the federal statute than that of Iowa and Pennsylvania. See note to 
Mcintosh v. Aubrey, U. S. Sup. Ct., 46 Law Ed. 834, 185 U. S. 122, where 
it was held (three justices dissenting) that land purchased with pension 
money the title to which is taken in the pensioner's name, is not exempt. 



